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ISSUES: 
 

1. Was the Claimant principally dependent for financial support upon his stepfather, a 

Unifund named insured, at the time of the accident, and therefore an “insured person” 

under the Unifund policy?  

 

2. Which insurer is responsible to adjust the claim submitted by the Josie Guilbeault, the 

Claimant’s daughter under section 2.1 of the Schedule  ? 

 

 

RESULT: 

 

1. No, the Claimant was not principally dependent for financial support upon his stepfather, 

and is therefore not an “insured person” under Unifund’s policy.  

 

2. Wawanesa is responsible to adjust Josie Guilbeault’s claim under section 2.1 of the 

Schedule. 

 

 

BACKGROUND: 

 

Main issue 

1. Raymond Guilbeault was injured when he was involved in a single-vehicle accident on 

June 8, 2009. He was driving a friend’s pickup truck when he lost control of the vehicle and it 

flipped over and slid into a ditch. Mr. Guilbeault was thrown from the vehicle and suffered 

serious injuries. He has been deemed to be catastrophically impaired under the Statutory 

Accident Benefits Schedule (“the Schedule”). 

 

2. The pickup truck was insured by Wawanesa Mutual Insurance Company (“Wawanesa”), 

and an application for accident benefits was submitted to them. Wawanesa accepted the 

application, and has paid benefits to the Claimant and on his behalf. It asserts that the Claimant is 

principally dependent for financial support on Lloyd Ellacott, his stepfather, and as Mr. Ellacott 

was a named insured on an auto policy issued by Unifund Assurance Company (“Unifund”) at 
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the time of the accident, Unifund would be in higher priority to pay Mr. Guilbeault’s claim under 

section 268(2)1 of the Insurance Act.   

 

3. The Claimant was unemployed at the time of the accident, and received monthly 

payments from both Ontario Disability Support Program (“ODSP”) and the Workers’ Safety and 

Insurance Board (“WSIB”). He had been living rent-free in a home owned by Mr. Ellacott for 

several years prior to the accident. Wawanesa contends that the value of that benefit exceeded 

the Claimant’s own resources, and that he was more reliant on that contribution than his own to 

meet his needs.  

  

4. While many of the facts relevant to the dependency analysis were not disputed, the 

parties’ positions differed on a few key points. One question was whether a large retroactive 

WSIB Future Economic Loss (“FEL”) award received by the Claimant after the accident, but 

relating to the years before the accident, should be included in his income. The issue of whether 

child support payments should be included in the estimate of his expenses, and what value to 

attribute to the housing he received from Mr. Ellacott were also disputed and debated.  

 

Second issue: 

5. Wawanesa received an application for payment of accident benefits from Josie 

Guilbeault, one of the Claimant’s daughters, in July 2011. Josie was not involved in the accident, 

but claimed to have suffered “psychological or mental injury” as a result of her father having 

suffered a physical injury in the accident, and sought entitlement to benefits under the definition 

of “insured person” in section 2.1 of the Schedule. 

 

6. Wawanesa denied Josie’s application for benefits, asserting that she was not an “insured 

person” under its policy. It commenced arbitration against both Unifund and the Motor Vehicle 

Accident Claims Fund (“the Fund”) with respect to her claim, asserting that they were either or 

both in higher priority to pay the claim. The parties agreed that this issue would be added to the 

“main arbitration” and that I would hear submissions from counsel for the Fund and rule on both 

issues. 
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THE EVIDENCE: 
 
7. No viva voce evidence was called at the hearing. Counsel filed a lengthy Agreed 

Statement of Facts, containing information gleaned from an Examination Under Oath conducted 

of Lloyd Ellacott in October 2011. Numerous documents including large portions of the 

Claimant’s WSIB file were collected and presented in a Joint Document Brief, which was also 

filed into evidence. I have appended a copy of the Agreed Statement of Facts to the end of this 

decision. 

 

8. None of the facts surrounding Josie Guibeault’s claim are disputed. I will set out the 

parties’ submissions on that issue, and my finding with respect to it, at the end of my decision on  

which insurer is in priority to pay Mr. Guilbeault’s claim. 

 

9. Mr. Guilbeault was forty-one years old at the time of the accident. He did not own a 

vehicle, and was not a named insured, listed driver, or spouse of a named insured on any auto 

policy. He lived alone in a three-bedroom bungalow in Harrow, Ontario, owned by his 

stepfather, Lloyd Ellacott. Mr. Ellacott and the Claimant’s mother had married when the 

Claiamnt was two-years old.  

 

10. Mr. Guilbeault had been divorced for approximately nine years at the time of the 

accident. He has two daughters – Amanda, age 22, and Josie, who was 17 years old at the time of 

the accident.   

     

11. Mr. Guilbeault was unemployed for several years preceding the accident. He was 

involved in a workplace accident in 1992 while working as a railway mechanic, and sustained 

fractures to his right ankle and proximal fibula that required surgery. He has been collecting 

WSIB benefits since then. He also injured his right knee, which resulted in a further surgery. He 

was left with right leg complaints and psychiatric issues as a result of these workplace injuries.  

 

12. Mr. Guilbeault had multiple assessments through the WSIB and qualified for different 

benefits, paid out at different levels, over the ensuing years. I will set out further details 
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regarding the WSIB benefits he received prior to, and shortly after the accident, later on in the 

decision. Mr. Guilbeault was also receiving ODSP benefits at the time of the accident. 

 

13. The Claimant was subsequently involved in a serious car accident in June 1997. He 

sustained a fractured clavicle, a cracked lumbar vertebra, and a significant injury to his right 

knee cap, requiring the removal of his patella. His psychiatric symptoms worsened as a result of 

that accident.   

 

14. The Claimant experienced other events in his life in the few years prior to the accident 

that likely impacted on his financial circumstances. He was convicted of drug trafficking in 

2005, and spent approximately two years in jail for that offence. He was released in April 2007. 

He subsequently filed for personal bankruptcy in January 2008, and was granted a “discharge” in 

February 2009, a few months before the accident in question.  

 

15. Mr. Guilbeault was not able to appear at the hearing or attend an examination to testify 

about the issues in dispute in this hearing. Consequently, the parties made great efforts to obtain 

evidence and documentation from various third parties to assist in determining the level of 

benefits he received and in estimating his expenses. Many records were obtained, but some 

“gaps” remained. I will summarize the evidence that counsel put before me under the following 

headings: (i) monthly payments received from ODSP & WSIB, (ii) value to be attributed to 

housing costs, (iii) general living expenses, other than child support, and (iv) his child support 

obligations. 

 

Monthly payments received from ODSP & WSIB:  

16. Mr. Guilbeault’s only sources of income at the time of the accident were the monthly 

benefits he received from ODSP and WSIB. The amount of ODSP he received varied 

significantly in the year and few months prior to the accident. The records indicate that he 

received approximately $340 in February 2008, after which the monthly benefit increased to 

$999, which he received from April to September 2008. The payments then decreased to $555 

per month, between November 2008 and April 2009.  No reason was provided for this decrease. 

Counsel were unable to obtain the ODSP records for the two months prior to the accident.  
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17. The evidence relating to Mr. Guilbeault’s WSIB benefits is even more complicated. A 

review of his WSIB file reveals that various decisions were made by different adjudicators at the 

Board, and ultimately by the Workers’ Safety and Insurance Appeals Tribunal (“WSIAT”), 

relating to his entitlement to different types of benefits from 1992, when he sustained his 

workplace injury, to 2009. Counsel reproduced a list of WSIB benefits paid to the Claimant in 

the Agreed Statement of Facts.  

 

18. The list of benefits indicates that Mr. Guilbeault received a Future Economic Loss 

(“FEL”) benefit of approximately $400 per month in 2008. That amount increased slightly to 

$422 per month in the first half of 2009. The calculation of these payments was based on the 

Board’s determination to that point that Mr. Guilbeault had a “deemed level of earning capacity”. 

 

19. Counsel agreed at the hearing that Mr. Guilbeault’s monthly income from both ODSP 

and WSIB at the time of the accident was $978. If an average of his ODSP payments were to be 

calculated  over the year or so preceding the accident, his monthly income would be 

approximately $1200.  

 

20. In the wake of a decision by WSIAT in April 2008 directing that the Board recalculate 

the Claimant’s FEL benefit, Mr. Guilbeault’s representative claimed that his client had no 

earning capacity due to a “combination of his physical condition, significant compensable 

psychiatric condition and vocational characteristics” and sought an increase in the FEL award to 

100%. The Board initially rejected that request. Mr. Guilbeault challenged that decision, and in 

late June 2009, a few weeks after the instant accident, a WSIB Case Manager accepted the 

argument that the Claimant was unemployable, and that a 100% FEL benefit should be awarded 

to him on a retroactive basis.  

 

21. Mr. Guilbeault was advised on September 3, 2009, a few months after the accident, that 

the Board had reversed its previous decision, and that he was entitled to receive a full FEL 

benefit as of  August 1999. While the exact date of payment is not clear, the Claimant received a 

lump sum of over $226,000 in compensation for the FEL amounts determined to be owing from 
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WSIB to that point. Thereafter, he received a monthly FEL benefit of over $2,500, representing a 

substantial and dramatic increase over his earlier payments of approximately $400 per month.     

 

Value attributed to housing: 

22. As stated above, the Claimant lived in a house owned by his stepfather, Mr. Ellacott, in 

the town of Harrow, Ontario, in Essex County. He had been living there for several years prior to 

the accident. The home was described as a three-bedroom detached bungalow, with two 

bathrooms. Mr. Ellacott testified at his examination that Mr. Guilbeault used to own the home, 

but sold it to Mr. Ellacott at some point after his workplace injury when he could no longer 

afford to pay the associated expenses.  

 

23. Mr. Guilbeault did not pay any rent to Mr. Ellacott while he lived there. Mr. Ellacott 

covered the monthly mortgage payments owing on the property, and paid between $600 and 

$700 each year to cover the premiums for home insurance. He advised that the Claimant paid for 

any utilities consumed, but that he was not aware of the amounts that were paid. The property 

taxes, which he estimated to be $2,200 per year, were split equally between the two men.     

 

24. Wawanesa obtained a report from Michael Tomek, a realtor and appraiser in that area.  

Mr. Tomek opined that the fair rental market value of the home would have been approximately 

$850 per month, excluding utilities, at the relevant time.  

 

25. Unifund referred to a Rental Market Report for the Windsor area from the Fall of 2010, 

which indicated that the average rent for a three-bedroom apartment in the area was $832 per 

month.  The report also indicated that the rent for a one-bedroom apartment in the area was 

approximately $656 per month.            

 

General living expenses: 

26. Counsel attempted to estimate the monthly utility payments made by Mr. Guibeault, as 

well as his other living expenses. Mr. Ellacott testified that he was not aware of how much the 

Claimant would have spent on groceries, transportation and personal items, and explained that 
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there had been a flood at the house, and that any invoices for utility payments were destroyed 

and had been thrown out.  

 

27. Counsel were able to obtain copies of Mr. Guilbeault’s banking records for the year 2008 

and the first half of 2009. They indicated that various amounts were debited from his bank 

account for payments to Hydro One, Bell Canada, E.L.K. Energy and Reliance Security. While it 

is difficult to calculate the monthly or annual amounts with any precision, the records suggest 

that the Claimant paid approximately $90 per month to Hydro One, and approximately $75 per 

month to Bell Canada. One payment of $128 was made to ELK Energy in April 2009, and 

payments of approximately $20 per month were made to Reliance Security.  

 

28. It is important to note that Mr. Ellacott testified at his Examination Under Oath that other 

than allowing him to live in his home rent-free, he did not give any money to the Claimant, and 

did not consider Mr. Guilbeault to have been financially dependent upon him at that time.   

 

Child Support payments:   

29. The parties agree that Mr. Guilbeault was obliged to pay child support to his eldest 

daughter, Amanda, as of April 1995. He was initially required to pay $65 per week, or roughly 

$260 per month. It appears that he applied for a variance in the amount of support to be paid in 

2008. That request was granted in late 2008, reducing the amount payable to $172 per month. 

Court records obtained by counsel indicate that on March 4, 2009, three months before the 

accident, the Claimant owed $470.10 in child support arrears.  

 

RELEVANT PROVISIONS: 

Insurance Act - Section 268 

(2)  The following rules apply for determining who is liable to pay statutory 

accident benefits: 

1. In respect of an occupant of an automobile, 

i. the occupant has recourse against the insurer of an 

automobile in respect of which the occupant is an insured, 
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ii. if recovery is unavailable under subparagraph i, the 

occupant has recourse against the insurer of the 

automobile in which he or she was an occupant, 

iii. if recovery is unavailable under subparagraph i or ii, 

the occupant has recourse against the insurer of any other 

automobile involved in the incident from which the 

entitlement to statutory accident benefits arose, 

iv. if recovery is unavailable under subparagraph i, ii or iii, 

the occupant has recourse against the Motor Vehicle 

Accident Claims Fund. 

Statutory Accident Benefits Schedule – Section 2 

 
2. (1) In this Regulation, 

“insured person”, in respect of a particular motor vehicle liability policy, means, 

(a) the named insured, any person specified in the policy as a driver of the 

insured automobile, the spouse of the named insured and any dependant of 

the named insured or spouse, if the named insured, specified driver, 

spouse or dependant, 

(i) is involved in an accident in or outside Ontario that 

involves the insured automobile or another automobile, or 

(ii) is not involved in an accident but suffers psychological 

or mental injury as a result of an accident in or outside 

Ontario that results in a physical injury to his or her 

spouse, child, grandchild, parent, grandparent, brother, 

sister, dependant or spouse’s dependant, 

2. (6) For the purpose of this Regulation, a person is a dependant of another 

person if the person is principally dependent for financial support or care on the 

other person or the other person’s spouse. 

 

PARTIES’ ARGUMENTS & ANALYSIS: 

30. Mr. Guilbeault submitted his application for accident benefits to Wawanesa, the insurer 

of the automobile in which he was an occupant at the time of the accident. Wawanesa alleges 

that Unifund is in higher priority to pay the claim, in accordance with paragraph (i) of section 

268(2)1 of the Act. The parties agree that the Claimant would be an “insured person” under the 
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Unifund policy, and Unifund would therefore be in priority to pay his claim, if he is determined 

to be a “dependant” of Mr. Ellacott, its named insured.  

 

31. Section 2(6) of the Schedule provides that for an individual to qualify as a “dependant”, 

he or she must be “principally dependent for financial support or care on the other person or the 

person’s spouse”. Arbitrators have determined that each case must be determined on its own 

facts, based on a realistic assessment of the parties’ actual financial circumstances at the time of 

the accident. Those facts are generally analysed in the context of the four factors cited by the 

court in Miller v. Safeco Insurance Company (1984) 48 O.R. (2d) 451, aff’d by the Ct. of Appeal 

(1985) 50 O.R. (2d) 798 – the amount and duration of the dependency, the financial or other 

needs of the alleged dependent and the ability of the alleged dependent to be self-supporting.  

 

32. In my view, the fourth factor requires a consideration of whether a claimant has greater 

capacity to earn income or receive assistance through government agencies. In this case, Mr. 

Guilbeault received both ODSP and WSIB benefits in lieu of income. A key question is whether 

the retroactive WSIB payment he received and the increased monthly benefits based on the 

Board’s finding that he was entitled to a 100% FEL award should be considered as part of the 

Claimant’s resources, given that it was paid out after the accident, but relates to a the ten years 

preceding the accident. 

 

33. The parties both referred to the decision in Liberty Mutual Insurance Company v. 

Federation Insurance Company (unreported decision, dated September 15, 1999), in Justice 

O’Leary upholds the Arbitrator’s finding that a claimant can only be considered principally 

dependent for financial support on someone else if the costs of meeting the claimant’s needs is 

more than twice his or her resources. Put another way, if a claimant has sufficient resources to 

fund 51% of his or her financial needs, he or she will not be considered to be dependent upon 

someone else.  

 

34. The evidence in this case must be analysed with these principles in mind. Mr. Guilbeault 

did not receive any money from Mr. Ellacott to cover any of his living expenses. Mr. Ellacott 

did, however, permit the Claimant to live in his house rent-free. The question then becomes what 
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value to attribute to that assistance, and whether that figure, when incorporated into the 

calculation of Mr. Guilbeault’s own resources and expenses, leads to the conclusion that Mr. 

Ellacott’s contribution covered more than 50% of the Claimant’s needs.  

 

Proper time frame to apply: 

35. Counsel for Wawanesa takes the position that the six-month period from January 2009 to 

the date of the accident in June 2009 is the most appropriate time frame to consider when 

analysing dependency in this case.  She noted that the Claimant received consistent monthly 

amounts from both ODSP and WSIB during that period, and that the parties were able to obtain 

some records of the utility payments made by Mr. Guilbeault over that almost six-month stretch. 

She also noted that using that time frame would capture periods of time both before and after Mr. 

Guilbeault’s discharge from bankruptcy. 

 

36. Counsel for Unifund takes a different view. He contends that using a broader time frame 

that encapsulates the significant reduction in ODSP payments in the eight months prior to the 

accident would be more appropriate. He also noted that reliable records exist for the period from 

April 2008 to April 2009, and that there was no significant difference in Mr. Guilbeault’s 

financial situation from April 2009 to the date of the accident, making that a more realistic 

reflection of his financial circumstances.    

 

37. While nothing ultimately turns on the selection of the time frame in this case, I am more 

inclined to accept Unifund’s suggestion that the April 2008 to April 2009 period be used. Despite 

his discharge from bankruptcy in February 2009, Mr. Guilbeault’s financial circumstances, as far 

as they relate to the dependency analysis, do not appear to have changed much in the several 

months preceding the accident, with the exception of a dramatic decrease in his ODSP payments 

(from approximately $1000 per month to $555 per month). Given that these payments comprised 

the majority of his income at that point, I find that the longer time frame that incorporates this 

reduction provides a more realistic picture of his circumstances.  
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Monthly income / resources: 

38. Mr. Guilbeault’s average monthly ODSP payment for the period April 2008 to April 

2009 was $777. When this amount is added to the average monthly WSIB payment he received 

over the same period ($409), a monthly total of $1186 is obtained. I find that this figure 

represents the Claimant’s monthly “resources” for the period in question.  

 

39. I note that when that amount is calculated on an annual basis, the $14,232 obtained is a 

few thousand dollars shy of the income declared by the Claimant on his 2008 tax return 

($16,897). While the evidence before me does not explain the reason for this discrepancy, I note 

that the difference would be more dramatic if the shorter time frame suggested by counsel for 

Wawanesa was used, and the Claimant’s monthly income was considered to be $978 (which 

would yield an annual amount of $11,736).         

  

Retroactive FEL award - WSIB: 

40. As stated above, the Tribunal directed the WSIB to recalculate Mr. Guilbeault’s 

entitlement to FEL benefits in 2008. After an initial determination that there should be no 

increase in the benefit, a further appeal resulted in a finding in June 2009 that the Claimant was 

entitled to a 100% FEL benefit retroactive to August 1999, and payments of $2,570 per month 

thereafter. Mr. Guilbeault received a lump sum payment of $226,234 later in 2009, and 

presumably continues to receive a monthly WSIB benefit of between $2,500 and $2,600.  

 

41. Counsel for Wawanesa contends that these amounts should not be factored in to the 

dependency analysis, as they were received after the accident. She suggested that Mr. Guilbeault 

had no expectation of winning the appeal, given the many other decisions made by the Board 

that were not favourable to him. Counsel for Unifund argued that if the WSIB had acted 

correctly in the first instance, the Claimant would have received the higher level of benefit for 

ten years prior to the accident, and Unifund would not be facing the argument  that he was 

financially dependent upon its insured. Counsel asserted that it would be unfair to penalise 

Unifund for a series of errors that the Board made over the years when assessing Mr. 

Guilbeault’s entitlement to a FEL award.   
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42. Counsel for Unifund also noted the fourth factor enunciated by the court in Miller v. 

Safeco, supra- namely a claimant’s ability to be self-supporting - and the subsequent cases that 

consider  an individual’s capacity to earn income, rather than simply calculating his or her 

existing income. He contended that these support his argument that the higher WSIB amounts 

awarded to Mr. Guilbeault shortly after the accident, but referable to the ten year period prior to 

the accident, should be considered in the analysis.  

  

43. I agree with this contention. While this situation is somewhat different than that of a 

young person who has just started working at a reduced level while maintaining “unused 

capacity” to earn, the same principle applies. As Arbitrator Samis noted in St Paul’s Travelers v. 

York Fire & Casualty Insurance Company (unreported decision, dated August 11, 2011), the 

case law on dependency has established that “capacity to earn and actual earnings are both 

worthy of evaluation. If a person could reasonably exercise his/her capacity and earn a greater 

amount, it is that amount that represents the financial resources available to the person”.  

 

44. Mr. Guilbeault was involved in a series of appeals and requests for the WSIB to 

reconsider its’  findings with regard to his earning capacity over the course of several years. He 

underwent various attempts at retraining and academic upgrading. The evidence indicates that he 

was paid various types of WSIB benefits at differing levels since his workplace accident in 1992. 

The Board ultimately determined that as of August 1999 – ten years prior to the accident – he 

had reached a point where he was essentially unemployable. Unfortunately the Board only 

arrived at  this conclusion in late June 2009, a few weeks after the accident, although it was 

directed by the Tribunal to reconsider his entitlement to the FEL benefit in April 2008.  

 

45. I find that his underpayment by WSIB for the ten years prior to the accident is akin to the 

“unused capacity” concept that has formed part of the dependency analysis in other cases 

involving young workers, and should be factored into the calculation here. Mr. Guilbeault’s 

notional monthly earnings should accordingly be increased to include the $2,570 monthly benefit 

he received as a result of the retroactive FEL award. 
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What value should be attributed to his use of Mr. Ellacott’s house? 

46. Counsel for Wawanesa relied on an expert report obtained by her client that estimated the 

fair rental market value of the home lived in by the Claimant to be $850 per month, excluding 

utilities, at the relevant time. Counsel for Unifund filed a report indicating a slightly lower figure, 

but contended that it was unnecessary for the Claimant to live in a large home by himself, and 

that it would be more appropriate to use a monthly figure of $656, the average rental cost of a 

one-bedroom apartment in that area. He noted Arbitrator Samis’ endorsement of that approach in 

the case of Coseco Insurance Company v. ING Insurance (dated July 21, 2010) and the St. Paul 

Travelers case, cited above.       

 

47. I agree that the “statistical approach” is appropriate to apply in some circumstances, but 

find that it is not well-suited to this case. While Mr. Guilbeault might have been able to live in a 

one-bedroom apartment, he had resided in the house in Harrow for several years. The evidence 

indicated that he had actually owned the house for a few years, and sold it to Mr. Ellacott after he 

was injured at work and could no longer meet the expenses associated with owning it. Given the 

injuries he suffered to his right leg and knee, the bungalow style and setup of the house 

undoubtedly suited him better than would a place with stairs and different levels.   

 

48. In any event, Mr. Guilbeault had lived in the home in question for most of his adult life, 

with the  exception of the two years he spent in jail. As counsel for Wawanesa pointed out, he 

may not realistically have been able to secure other rental accommodation, given his conviction 

for drug trafficking and his bankruptcy.  Despite applying the “statistical approach” in the 

Coseco v. ING, supra, case, Arbitrator Samis stated that an individual living with some sort of 

physical disability or health issue might have different needs than the average person, and that 

the a “fair evaluation requires us to look at each claimant individually”, in a way that reflects that 

individual’s personal characteristics.   

 

49. I agree with the above statement. An application of this principle leads to the conclusion 

that the value of the housing supplied by Mr. Ellacott to the Claimant was $850 per month, as 

estimated by the expert retained by Wawanesa.  
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Payments for child support: 

50. The question of whether to include payments for child support in the calculation of a 

claimant’s living expenses does not appear to have been raised in other cases. Counsel for 

Wawanesa contended that Mr. Guilbeault’s monthly payments of $172 for the support of his 

daughter Amanda should be included in the list of his expenses, as it was a financial obligation 

that he was required to pay each month. She referred to the WSIB records that indicate that these 

payments were often garnisheed from his monthly benefits. She submitted that a court filing 

suggested that he was in arrears of his obligations prior to the accident, and noted that the 

arrears, as well as any ongoing obligations for child support would not have been extinguished 

by his discharge from bankruptcy. 

 

51. Counsel for Unifund contended that child support expenses should not be included in the 

list of Mr. Guilbeault’s expenses, as they are not “living expenses”. He submitted that if 

anything, they indicate that another person is financially dependent upon him, as opposed to 

pointing towards  his own dependence upon Mr. Ellacott. 

 

52. I agree with counsel for Wawanesa that these expenses should be included in the 

calculation of Mr. Guilbeault’s expenses for the purpose of the dependency analysis. The 

monthly amounts owing are a court-ordered obligation, and in my view, should be treated in the 

same manner as any other debt that a claimant is obliged to pay. The evidence indicates that Mr. 

Guilbeault applied for a variance of the amount of support he was obliged to pay in the year prior 

to the accident, and that the payments were reduced to  $172 per month. This amount should 

therefore be included in the Claimant’s list of expenses, in addition to the items discussed below.       

 

Other living expenses: 

53. As noted above, the evidence relating to the Claimant’s other expenses is somewhat 

limited. Counsel for Wawanesa suggested at the hearing that aside from the $850 attributed to his 

“rent”, and his $172 monthly child support payments, a reasonable estimate of Mr. Guilbeault’s 

expenses for food, clothing and personal items would be between $600-800 per month. 
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54. While counsel for Unifund did not explicitly agree with this estimate, he noted that even 

if a monthly expense figure of $800 was used in the calculation, the Claimant had sufficient 

resources to fund more than 50% of his needs. He submitted that this was the case even if the 

retroactive increased FEL award was not included in the calculation of his resources. He 

contended that in light of these figures, it is clear that Mr. Guilbeault was not financially 

dependent upon Mr. Ellacott.  

 

 

CONCLUSION – DEPENDENCY ISSUE: 

 

55. Given the evidence and findings above, I conclude that the Claimant was not financially 

dependent upon Mr. Ellacott, the Unifund insured, prior to the accident. While I have determined 

that the retroactive FEL award from WSIB should be included in the calculation of his 

“resources”, I note that the same result would be obtained even if those amounts were excluded 

from the analysis.  

 

56. As noted above, the total of Mr. Guilbeault’s average ODSP payments over the chosen 

time frame and the lower level of WSIB benefit he collected before the accident, add up to just 

under $1200 per month. The sole contribution made by Mr. Ellacott to his financial support was 

the $850 per month that was estimated to be the market value of the rent for the home that was 

provided to him rent-free. When his monthly earnings are compared to the estimated rent of 

$850, it is obvious that the Claimant provided more toward his own needs than did Mr. Ellacott.  

 

57. Further, if the Claimant’s other expenses are estimated to be $800 per month, the high 

end of the range suggested by counsel for Wawanesa, and his monthly child support payments 

were $172, his total monthly needs amount to $1822 ($850+$800+$172). The $850 

“contributed” by Mr. Ellacott comprises only 46% of his total expenses, and is therefore 

insufficient to push him “over the line” into dependency territory. 

 

58. In any event, when the retroactive FEL award of $2,570 per month is factored into the 

calculation, the proportion of Mr. Ellacott’s contribution becomes much more minimal, and the 

allegation of dependency weaker.        
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59. In the result, I find that Wawanesa’s contention that the Claimant is an “insured person” 

under the Unifund policy is not supported by the evidence before me, and must fail. The 

application for arbitration with respect to Raymond Guilbeault is therefore dismissed. 

 

SECOND ISSUE - JOSIE GUILBEAULT:  

 

60. As stated above, Wawanesa also received an application for accident benefits from Josie 

Guilbeault (“Josie”), the Claimant’s daughter, alleging that she suffered psychological harm as a 

result of her father’s accident. Wawanesa denied her claim for payment for psychological 

treatment on the basis that she did not fall within the definition of an “insured person” under its 

policy. It served a Notice to Applicant of Dispute Between Insurers to both Unifund and the 

Motor Vehicle Accident Claims Fund (“the Fund”), and subsequently a Notice of Initiation of 

Arbitration on both parties.  

 
61. As stated above, Mr. Rioux, counsel for the Fund, appeared after Ms. Hannigan and Mr. 

Raposo completed their submissions on the dependency issue, and further submissions were 

canvassed from all parties on which entity was in priority to pay Josie’s claim.  

 

Paragraph 2 of section 268(2) of the Act  addresses this situation. It provides : 

2. In respect of non-occupants, 

i. the non-occupant has recourse against the insurer of an 

automobile in respect of which the non-occupant is an insured, 

ii. if recovery is unavailable under subparagraph i, the non-

occupant has recourse against the insurer of the automobile that 

struck the non-occupant, 

iii. if recovery is unavailable under subparagraph i or ii, the non-

occupant has recourse against the insurer of any automobile 

involved in the incident from which the entitlement to statutory 

accident benefits arose, 

iv. if recovery is unavailable under subparagraph i, ii or iii, the 

non-occupant has recourse against the Motor Vehicle Accident 

Claims Fund.  
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62. None of the facts underlying this issue are in dispute. Counsel agreed that Josie was not 

involved in the accident and was living with her mother outside of Ontario at the time. They also 

shared the view that she would not qualify as an “insured person” under the Wawanesa policy 

insuring the vehicle that Mr. Guilbeault was driving at the time of the accident, as she was not a 

named insured or listed driver under the policy. She was also not a spouse or dependant of the 

named insured, her father’s friend.  

 

63. The parties also agreed, and I find, that I do not have jurisdiction to determine whether or 

not Josie qualifies for payment of accident benefits under the Schedule, and that the Financial 

Services Commission of Ontario (“FSCO”) is charged with that task.  

 

64. I do, however, have jurisdiction to determine which insurer is in priority to adjust her 

claim. Wawanesa contends that while at first blush it may appear that Josie has recourse against 

Wawanesa under subpara. (iii) of section 268(2)2, as “the insurer involved in the incident”, when 

that section is read as a whole, there is a requirement that the incident be one “from which 

entitlement to statutory accident benefits arose”. Ms. Hannigan submitted that since Josie does 

not fit within the definition of a “named insured”, as set out in section 2.1 of the Schedule, she 

does not have entitlement to benefits under subparagraph (iii) and that her only recourse would 

be against the Fund.  

 

65. Counsel for Unifund submitted that the only way that his client could be in priority to pay 

Josie’s claim is if she was found to be a “dependant” of Lloyd Ellacott, its insured, and noted that 

here was no evidence to support that claim. 

 

66. Counsel for the Fund noted that the court’s decision in Allstate v. Brown [1998] O.R. (3d) 

610 established that if a sufficient nexus exists between a claimant who submits an application 

for benefits and an insurer, the insurer who receives the application must adjust the claim. If it 

feels that another insurer, or the Fund, is in higher priority to pay the claim, it can pursue 

arbitration against them under Regulation 283/95.  
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67. Counsel for the Fund asserted that Wawanesa’s contention that Josie’s recourse is to the 

Fund would require an interpretation of section 268(2)2 of the Act that would be in contrast to 

the modern rules of statutory interpretation calling for legislative provisions to be interpreted in a 

purposive manner. He argued that as the insurer of the vehicle involved in the accident, 

Wawanesa fit within the requirement in subparagraph (iii). He disputed Ms. Hannigan’s 

submission that the phrase “from which the entitlement to accident benefits arose” restricts 

Josie’s ability to seek recourse against Wawanesa, given that I cannot decide the issue of 

entitlement. He suggested that that part of the provision should be read to mean the entitlement 

that Josie feels that she has.  

 

68. Finally, Mr. Rioux submitted that if I accepted Wawanesa’s argument, I would 

essentially be concluding that any denial made by an insurer based on its interpretation of a 

claimant’s entitlement to benefits would justify insurers “dropping” claims on the Fund. He 

contended that this was not the legislative intention behind the priority scheme established by 

section 268 of the Act. He contended that as it is clear that I cannot decide the question of Josie’s 

entitlement to benefits, a finding that the Fund is in priority would effectively be doing so.            

 

69. I agree with the submissions made by counsel for the Fund. While a plain reading of the 

words of section 268(2)2(iii) may suggest that Josie only has recourse against Wawanesa as an 

insurer involved in the incident if she has entitlement to accident benefits, I find that when that 

provision is read in its broader context and with the overall purpose in mind, a potential 

claimant’s entitlement to benefits is not a precondition to the application of that subsection. 

 

70. It is clear that I do not have jurisdiction to consider Josie’s entitlement to psychological 

treatment she seeks as a result of her father’s involvement in the accident. She is not a party to 

this arbitration and if she disputes Wawanesa’s denial of her claim for treatment, she has access 

to the FSCO process. While subparagraph (iii) should ideally end with the phrase “the non-

occupant has recourse against the insurer of any automobile involved in the incident from which 

their potential entitlement to statutory accident benefits arose”, I do not agree that its reference to 

entitlement to benefits can effectively be used as a “sword” in a priority dispute.  
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71. Accordingly, I find that Wawanesa is responsible to adjust Josie Guilbeault’s claim for 

benefits. Its application for arbitration against Unifund and the Fund is dismissed. 

 

COSTS:  

72. In view of the Respondent’s success in these matters, I order Wawanesa to pay their legal 

costs on a substantial indemnity basis. If counsel cannot agree on the quantum payable, I will 

hear submissions on the point and determine the quantum owing. 

 

 

DATED at TORONTO, ONTARIO this  _15
th

 __  DAY OF  NOVEMBER,  2013. 

 

 

 

________________________________ 

Shari L. Novick  

Arbitrator 
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